IN THE MATTER OF LI CENSE NOS. 92051, 92479, and 92480 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: Rl CHARD H. VI G LANT

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1887
RI CHARD H. VI G LANT

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 29 January 1971, an Examner of the United
States Coast CGuard at New York, New York, suspended Appellant's
seaman' s docunents for three nonths outright plus three nonths on
twel ve nonths' probation upon finding himguilty of m sconduct.
The specifications found proved allege that while serving as
operator of MV TRITON Il under authority of one of the licenses
above captioned, on or about 22 August 1970, Appellant:

(1) wongfully allowed the vessel to be
navi gated by an unlicensed operator wthout
supervision while the vessel was at sea and
carrying passengers, and

(2) wongfully used foul and abusive |anguage to
passengers on the vessel.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The Investigating Oficer introduced in evidence the testinony
of several w tnesses.

I n defense, Appellant offered no evidence.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
docunents issued to appellant for a period of three nonths outri ght
pl us three nonths on twel ve nonths' probation.

The entire decision was served on 6 February 1971. Appeal was
tinmely filed on 2 March 1971. Al t hough Appellant had until 2 June



1971 to add to his original notice of appeal, he has not done so.

FI NDI NGS OF FACT

On 22 August 1970, Appellant was serving as operator of W
TRITON Il and acting under authority of his |license.

TRITON Il is a vessel of 23 gross and 16 net tons,
certificated under the conditions of the voyage in question to
operate in the carriage of thirty or |ess passengers with a crew of
one licensed ocean operator and one deckhand. The vessel is
l[imted to operation of not nore than twelve hours under these
condi ti ons.

Appel lant is the owner of the vessel. On the date in question
he was the only licensed operator aboard. Hi s deckhand held no
| i cense.

At about 0630 of 22 August 1970, Appellant boarded TRI TON |
at Montauk, N Y. (The record does not establish whether the
vessel was in Lake Montauk or in Fort Pond, but the matter does not
raise a controlling issue.) A party of seven to nine paid
passengers, one of whom had charted the vessel for the day, was on
board. Wile Appellant talked wth the party the deckhand pil oted
the vessel out of the harbor. The vessel cleared the harbor at
about 0715. At this tine Appellant went to the wheel house and | ay
down on the deck in the imediate proximty of the deckhand who was
handl ing the wheel. At sonme tine en route to the fishing grounds
Appel lant tended to the placenent of fishing lines on the main
deck, after which he again lay down as he had before. At about
0930 when the first fish was hooked Appel |l ant came down to the main
deck to help in boarding the fish. After this Appellant returned
to his former position, lying next to the deckhand in the
wheel house, wuntil about 1300 at which tinme Appellant undertook
active handling of the vessel.

On two occasions during this voyage Appellant addressed
remarks to two of his passengers, the remarks each containing a
seven letter participle based on a four Iletter Anglo-Saxon
monosyl | abl e neaning "to have sexual intercourse with."

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is contended that the delay between the original date
set for hearing and the date of decision resulted in a hardship
because the suspension ordered hit himduring an operating season.
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APPEARANCE: Appellant, pro se.
OPI NI ON
L

the first specification found proved in this case arouses sone
m sgi vi ngs. It has been held by the Exam ner that Appellant
permtted the vessel to be operated by an unlicensed operator
wi t hout supervision while the vessel was carrying passengers at
sea, and that this constituted m sconduct. There are many factors
that enter the evaluation of this judgenent.

First, it is noted that the Exam ner dism ssed as not proved
by the requisite evidence an allegation that Appellant was
i ntoxicated on the occasion in question. | would have little
hesitancy in holding intoxication under the circunstances existing
to be m sconduct. But the Exam ner also specifically rejected
evi dence tending to prove that Appellant was asl eep on the deck of
the vessel's wheel house during certain periods of tine. The
Exam ner did state:

"Al though I do not conclude on the evidence in this record that the
respondent was in fact asleep while he was |ying on the deck .

he was in a condition of repose under circunstances which m ght
readily induce sleep.” In reviewing this statenent | disregard the
Examner's earlier statenent that during these periods "Respondent
had his eyes closed and his body was relatively still.” If that
evi dence was not enough to justify an inference that Appellant was
in fact asleep | cannot admt a coloration by inference of a
finding that the evidence did not prove a condition of sleep to the
ef fect that possibly Appellant was asl eep.

| f Appellant were asleep under the conditions established,
m sconduct could be upheld. But it cannot be found, on review of
the record, that Appellant was even at any tinme asleep.

In reaching his holding that Appellant was guilty of
m sconduct by |lying down on the deck under the circunstances of
this case, the Examner relies on and cites from Deci si on on Appeal
No. 1126 where an officer on watch on a vessel in port was held to
be guilty of m sconduct by reason of being in his roomlying on a
settee in a position readily inducive of sleep.

There are sone distinctions which nust be explored. The
officer in question in No. 1126 had a definite watch to stand,
ei ght hours, on a vessel of the standard size of those engaged in
ocean-going foreign trade. Wile it was acknow edged in No. 1126
that it was not proved that the person was asleep, it nust be
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recogni zed that there is a difference between the condition of a
wat ch- stander, as customarily understood aboard |arge seagoing
vessel s, and an operator of a notorboat. No. 1126 recogni zed t hat
t he person's eight hour watch nmust be stood in such a fashion that
the person nust be in a "reasonably alert condition and to be
prepared to neet energencies which mght arise.”" In that case it
was held that retiring to one's roomand reclining on a settee in
a position conducive to sleep fell short of the requirenent for a
reasonably alert condition prepared to neet energencies which m ght
ari se.

In the instant case sone confusion arises because of the
wordi ng of the certificate of inspection issued to the vessel. The
certificate calls for the vessel to be manned, for a voyage of the
type found in this case, by a licensed ocean operator and a
deckhand. The certificate also |imts the operation of the vessel
to no nore than twelve hours in any twenty four hour period. The
Exam ner construes this as both I[imtation on the function of the
operator and the inposition of a duty on the operator.

| nmust point out here that the concept of the eight hour day
set upin 46 U S.C 673 does not apply to the vessel in the instant
case for two reasons. The nost obvious one is that the vessel is
of 100 tons or less. The second is that the | aw does not purport
to regulate the working tine of a master.

The question then is of what obligation the permssion to
operate a vessel for a period of twelve hours with only one
| i censed operator aboard inposes upon the operator. Neither the
law, the regulations, nor the certificate of inspection requires
that a vessel be "under the direction and control"™ of an operator
as 46 U.S.C. 364 required as to pil otage.

Nei t her the Mbdtorboat act of 1940 nor the Small Passenger
Carrying Vessel Act (46 U S.C. 526 et seq. and 46 U.S.C. 390 et
seq.) contenplates that the actual operation of the vessel nust be
by a licensed person at all tines. Here | nust make an obvi ous
di stinction. To be in charge of a watch on the ordinarily
consi dered ocean-going ship is a condition carrying wwth a |ong
tradition of duty. The watch officer of such a vessel is not
expected to handl e the wheel or to act as |ookout. He is in charge
of a "watch" the general nature of which is well understood. What
an "operator" of a small vessel is, is not so clarified by
tradition.

Qur regulations do not help in clarification such as to define
what is or is not m sconduct. In 46 C F. R 10-20.3 it is nmade
mandatory that an applicant for |license as a "notorboat operator”
shall have at |east "one year's experience in the operation of
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not orboats."” 46 C.F.R 187.25-5 requires that an applicant for a
| icense as "ocean operator"” nust have at |east "one year's service
as a |licensed notorboat operator of notorboats carrying six or |ess
passengers for hire on ocean or coastw se waters or, two years deck
departnent service in the operation of ocean or coastw se
not orboats or small notor vessels." It seens to ne that a
realistic appraisal of all this is that a distinction nust be nade
bet ween a person who is actually operating a notorboat and a person
who is required to be a licensed officer under 46 C. F.R 10.05.
The regulations at 46 CF. R 10.20 and 46 C.F.R 187.25 contenpl ate
that the applicant for the |licenses nust show service in
"operation" of the vessels to be covered by the |icense. | see
therefromthat a person may be an "operator"” of a notorboat subject
to 46 U S.C. 526 et seq. or an "operator" of a notorboat subject to
46 U.S.C. 390, et seq. without being the |icensed person required
to be aboard the vessel by law or regul ation. Since service in
operation of a vessel subject to 46 U S.C. 526 et seq. and 390 et
seq. inplies service as an unlicensed operator, | cannot hold as a
matter of law that only a |icensed operator nmay be in charge of the
operation of a notorboat carrying passengers for hire under 46
U S C 526 et seq. and 46 U.S.C. 390 et seq.

The next question raised is whether the certificate of
i nspection has any bearing upon the terns of operation of a vessel
by a licensed operator. the certificate has no force or effect on
an operator as does 46 U S.C. 673 upon a licensed officer since, as
| have pointed out above, the vessel was of 100 or |ess gross tons.
The certificate of inspection does not purport to limt the service
of a licensed operator to any set nunber of hours; it limts only
the use of the vessel. Under existing regulations, therefore, an
"operator” could nove from one vessel limted to twelve hours of
operation to another vessel simlarly limted to twelve hours of
operation wthout violation of his license or the certificate of
i nspection of either vessel.

It is therefore obvious that the Examner's effort to inport
the twelve hour clause of the certificate of inspection of the
vessel into sonme sort of limtation on Appellant's license to
operate the vessel is m splaced.

| need not speculate as to the ways in which Appellant could
have commtted m sconduct while serving under authority of his
license. | say here only that as to the matters di scussed so far
t here has been no showi ng of "m sconduct" cognizabl e under R S
4450.

It is obvious that an "operator", under the existing | aws and
regul ations, can operate for twenty-four hours a day on one vessel
and anot her, regardl ess of what the certificate of inspection for
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the vessels may require.

The next question raised before ne is whether a twelve hour
l[imtation on the use of a vessel inposes upon the one |icensed
operator assigned to the vessel pursuant to a certificate of
i nspection a duty to be in active supervision of the vessel at al

tinmes. | have already nentioned that the limtation of twelve
hours on the operation of a vessel does not limt the work of an
operator of a vessel to twelve hours. The operator may go to

anot her vessel so limted and operate it. Mre inportant is the
guestion of whether the certificate of inspection and the issued
license of the operator require him to be in supervision and
"control" of the vessel at all tines.

Wt hout extensive study of the matter, |eading possibly to new
regul ations, | cannot say that what Appellant did in this case
anounted as a matter of law to m sconduct as considered under R S.
4450.

Had Appel | ant been found to have been intoxicated or asleep |
would have little difficulty in finding his actions to have
constituted m sconduct. Had the vessel nmade its way into a
collision or other marine casualty |I would have no hesitancy about
findi ng negligence.

But the fact that the vessel was certificated for twelve
hours' service with one operator does not necessarily nean that
that operator nmust be in direction and control, or even in
i mredi ate supervision, for the entire twelve hours. It obviously
cannot mean that.

Nei ther the Investigating Oficer nor the Exam ner seens to be
di sturbed by the fact that Appellant was on the main deck talking
with the party and not on the bridge when the deckhand took the
vessel out of the harbor. Nor does either appear to have been
di sturbed by the fact that Appellant was apparently on deck tending
to the placenent of fishing lines when the first fishing site was
reached, with the deckhand al one handling the vessel. The gravanen
of Appellant's offense seens to have been that for extended periods
of time he was lying on the deck of the wheel house, directly
al ongsi de the steersman, neither intoxicated nor asleep. 1In the
open waters of the ocean he was nore immedi ately available to his
deckhand than he was when he was on deck talking with the party of
patrons as the deckhand gui ded the vessel out of a harbor.

| cannot hold as a nmatter of law, in the absence of some
clearly defined standard, that this conduct is, wthout nore, per
se m sconduct.



The remaining specification found proved alleges that
Appel  ant used foul and abusive |anguage to certain passengers.
Appel | ant argued at hearing that the |anguage used was "man tal k",
of the kind well known to the principal wtness who was a veteran
of mlitary service, and was not uttered in the presence of
femal es, of whom there was none aboard.

In this respect, | nust say that the backgrounds of life
experience of persons involved are not of great significance here.
A payi ng passenger, as each of the party aboard the vessel was, is
entitled to courteous conduct on the part of the entrepreneur who
seeks hi s noney, whether the passenger be male or fermal e, young or
old. A licensed operator has a duty not to be personally offensive
to his patrons. The acts did in fact constitute m sconduct.

| still have a problem however, as to this offense. The
record rai ses grave doubts that the passengers were really offended
by the m sconduct.

The record is clear that the investigation was convened in
this case on the witten conplaint of the person who chartered the
vessel and who was the host of the other passengers who were his
enpl oyees. The charges predicated on this conplaint were served on
Appel | ant on 14 Septenber 1970. The charges as served did not
contain a specification dealing with foul and abusive | anguage.
The hearing opened on notice on 26 October 1970. It was not until
7 Decenber 1970, when the wi tnesses appeared that the specification
al l eging foul and abusive | anguage was added by oral notion during
t he course of proceedings. The pleadings were never even reduced
to witing. | do not say that the procedure followed was error; in
fact | distinctly approve of it. But the circunstances |eave ne
w th doubt about the advisability of upholding a decision based
only on an afterthought. |If this is the only m sconduct that can
be found it seens clearly to ne that it is a case of de mnims
and it is better to dismss the matter conpletely than to undert ake
the gyrations needed to sift and sort how nmuch of the Exam ner's
original order could be attributed to the foul and abusive | anguage
finding or to remand the case to the exam ner for reassessnent of
his order in light of this decision.

11
Thi s deci sion and past events actually noot Appellant's only
ground for appeal but I wish to cooment on it anyway. Appellant

conplains that the delay in his hearing tined the order of
suspension to hurt himduring his operating season.
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| have specifically approved an examner's tailoring his order
to seasonal activity. See Decisions on Appeal Nos. 1792 and 1793.
That was not done in this case, however. The timng of the
Exam ner's order was purely fortuitous. This is not a case in
whi ch the Exam ner, w thout explanation, delayed issuance of his
decision for nonths after a one-day hearing. |In the instant case
the delay in hearing was consented to be Appellant for his own good
reasons; he had charters to fulfill which nore expeditious hearing
m ght have interfered wth. There was no unreasonable and
unexpl ai ned delay in the issuance of the Exam ner's decision. 1In
fact, the weighty problem which he faced and the thought that he
obviously gave to it confirmthe belief that the decision was nmade
and uttered wth dispatch rather than del ay. The fact that |
ultimately disagree with the Exam ner, after review of the whole
record and consideration of the sane problens that faced him only
reinforces the belief that a difficult case was di sposed of, at the
hearing level, with due attention and with the utnost dispatch
consi stent with judicious reasoning.

| further take official notice that Appellant asked for a
tenporary license when he filed his appeal and that the Exam ner
authori zed the issuance of such a license. It was Appellant's own
decision not to take the tenporary license, again for his own
reasons.

ORDER

The findings of the Exam ner are SET ASIDE. The charges and
specifications are DI SM SSED.

T. R SARGENT
Vice Admral, U S. Coast Cuard
Acti ng Commandant

Si gned at Washington, D. C, this 24th day of August 1972.
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